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provision in the Kentucky Constittition that mirrors·Article XI, Sec. 1 of the Minnesota

Constitution, the majority stated that:

Accordingly, we affIrm that portion of the Franklin Circuit Court's
judgment that declares the Public Services Continuation Plan

. unconstitutional insofar as· it requires expenditure from the treasury of
unappropriated funds other than pursuant to statutory, constitutional, and
federal mandates; and reverse that portion of the Franklin Circuit Court's
judgment that authorizes unappropriated expenditures for other "limited
and specific services previously approved in Quertermous."

163 S.W.3d at 873 (emphasis added). This is precisely what happened in this Court's

Temporary Funding case. In light of the budget impasse, the Court authorized funds

necessary to fulfIll statutory, constitutional and federal mandates. App. 154, 193, 196,

212 and 215.

To the extent Fletcher can be read in any way as supporting Appellants' arg;uffient

on the merits, it is fundamentally distinguishable. In that case, after the Kentucky

Legislature adjourned without passing a budget, the Governor simply issued an executive

order adopting an executive branch budget. 163 S.W.3d at 858. In this case, on the other

hand, the proposals of the Governor and the Attorney General to fund certain core

government functions were considered and expressly approved by a court. Accordingly,

here, unlike in Fletcher, there was contemporaneous judicial review and approval of the

expenditures Appellants now.challenge.

.Chief Justice L~mbert of the Kentucky Supreme Court provides the most'·logical

analysis of the merits of this funding issue in his separate opinion in Fletcher, concurring

in part and dissenting in part. He makes numerous points, including the following:
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• Section 230 [Kentucky's constitutional appropnatlOns clause] is not the only
constitutional section implicated or necessary for proper resolution of the case.
Section 230 is not to read in an "absolute trump-all-other-sections-of-the­
Constitution fashion." 163 S.W.3d at 873-75.

The constitutional separation of powers provisions are implicated by the potential
of the legislature to use the appropriations clause to control the executive and
judicial branches. The constitution is· not a "suicide pact." It must be .interpreted·
to further its purpose of supporting an enduring republic. The logical extension of .
allowing the legislature to control the executive by way of the appropriations
clause strikes at the heart of the purpose of separation of powers and the logical
extension of this idea would be the destruction of government. Id. 873-77.

Analogous situations in history and other jurisdictions provide ample authority for
unappropriated executive spending. Id. 876-78.

The majority would give the legislature the power to prevent elections by refusing
to pay the cost. Id. 879.

The governor always retains the right to meet genuine emergencies that threaten
the welfare of the state's citizens regardless of whether the legislature appropriates
money for that purpose. Any contrary view that would leave the governor
impotent has the real potential for a "cataclysmic result." Id.

If the legislature does not fulfill its constitutional duty to appropriate money;
others must. Id. 880.

This analysis is directly applicable here. Article XI, Sec. 1 IS not the only

constitutional provision implicated by thi~ caSe and it should not, as Appellants and

Amicus advocate, be read in an "absolute trunip-all-other-sections-of-the-Constitution

.fashion." The Minnesota Constitution is also not a suicide pact. It must ultimately be
,..

interpreted to further its principal purpoSe ofpreserving the State.

Appellants and Amicus contend that funds for most critical state functions,

including, not surprisingly the Legislature itself, had been appropriated before the start of

the new biennium, and the State was not about to commit suicide. .They also question
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whether certain of the expenditures that were approved in the Temporary Funding case

really represent essential or core government functions. Those arguments, however, were

ripe for consideration in the Temporary Funding case, not here.

Appellants and Amicus mistakenly argue that courts can never act to maintain

funding when the Legislature fails or refuses to do its job. The executive and judicial

branches must always retain the general right, and .the duty, to respond to emergencies

that may be occasioned by a Legislattire that does not fulfill its constitutional duties.

Were it otherwise, the Legislature could bring the other branches and the State itself to

their knees by simply denying necessary furiding to any or all governmental functions

save their own.

Appellants have not cited, and cannot cite, a single case from another state in

which a court has adopted Appellants' absolutist argument, supported in even more

. extreme terms by the Amicus,32 that the Legislature has exclusive control over the State's

purse strings even in the event of a threatened shutdown of~e State.33 This Court should

reject such an unprecedented, radical, and utterly illogical position.

·32 In its initial pleadings, Appellants asserted that no court-ordered expenditures were
ever permissible in the absence of an express legislative appropriation. Memorandum in
Bupport of Amended Petition· at 25-27, App. 307.:09. Subsequently, however, they
conceded that spending without an .express appropriation may be permissible when
necessary to fulfill certain constitutional and statutory responsibilities. App. Br. at 24-25,
33..J5. The Senate, on the other hand, would conceded no exceptions, save those relating
to debt service on State bonds. Amicus Brief at 8, :fu. 9.
33 Such cases as there are addressing this general issue recognize that the other branches
can act, in adriiittedly limited fashion, to preserve funding for essential state government
services. See, e.g., Fletcher; supra; White v. Davis, supra. See also Paul E. Salomanea,
(Footnote Continued on Next Page)
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Appellants' references to the statutory provisions controlling the allotment and

encumbrance systems34 add nothing to the discussion. The only alleged deviation from

.those statutory requirements is· that, for a brief period, relevant allotments and

encumbrances were based upon amounts specified in the district court's Temporary

Fund.ing order rather than legislative appropriation bills.

VII. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN
DENYING APPELLANTS' MOTION FOR ATTORNEY FEES BASED ON
THE PREMATURE FILING OF RESPONDENTS' MOTION FOR
SANCTIONS.

Respondents brought a motion under Minn. Stat. § 549.211 and Minn. R. Civ.

P. II for an award of its attorneys fees on the grounds that the numerous fatal procedural

defects in Appellants' Petition and the lack of any case law in Minnesota or elsewhere

supporting the merits of the Petition, which the district court, in fact; subsequently

recognized, established that Appellants' Petition was not warranted by existing law or a

nonfrivolous argument for the extension, modification or revers(il of existing law or the .

establishment of hew law. Appellants filed a counter-motion for an award of its fees

because of the premature filing of Respondents' motion. The district court considered

and denied both motions. District Court Order at 2, App. 312. While Respondents did

not cross-appeal the denial of their sanctions motion, Appellants have appealed the denial

(Footnote Continued From Previous Page)
. THE CONSTITUTIONALITY OF AN EXECUTIVE SPENDING PLAN, 92 Ky. L. J. 149 (2003­

04).
34 See Mimi. Stat. §§ 16A.OII, 16A.138, 16A.l4 and 16A.15.
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of their motion Because· the district court did not abuse its discretion in denying

Appellants' motion, this Court should affIrm that decision.
.~.

None of Appellants' arguments as tothis issue have any merit. As to Appellants'

procedural argument, the district court, did not abuse its discretion in denying Appellants'

motion for several reasons. First, Appellants cannot claim any prejudice from the

premature fIling of Respondents' motion when they were provided the full 21-day safe

harbor period in Section 549.211 and Rule 11 prior to the motion hearing. Appellants.

nllstakenly argue that Gibson v. Coldwell Banker Burnett, 659 N.W.2d 782 (Minn. Ct.

App. 2003) precludes an award of sanctions because of the premature filmg of the

Respondents' motion for sanctions. The mere filing of the Respondents' motioncaused

no prejudice to Appellants. Appellants were given more than the requisite 21-day safe

harbor period to consider whether to dismiss their Petition and declined to do SO.35 This

is simply not a situation like Gibson in which the motion for sanctions was hot even

brought until after trial and the opportunity to take advantage of any safe harbor period

had already long expired. Gibson is simply inapplicable here.

Conversely, the court in Muhammad v. State, Nos. Civ. A.99-3742/99-2694, 2000

WL 18763350 (B.D. La. 2000) R. App. 36 applied the identical provisions of federal.

Rule 11 to the precise factual situation here. In that case, the court concluded that the

~efendants substantially complied with Rule 11 even though their motion for sanctions

35 In fact, Appellants actually received almost a three-month safe harbor period given that
they were advised even before they filed their original Petition, in a letter from the AGO
dated August 24, 2005, that the filing of their contemplated Petition would prompt a
request for sanctions.
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was filed prematurely under the Rule because the plaintiff ultimately received more than

21 days to consider withdrawing the complaint and did not do so. Id. at 2. See also

Cardillo v. Cardillo, 360 F. Supp. 2d 402, 419 (D.R.t 2005) (technical noncompliance

with safe-harbor provision when 'party 'had ample time to cure alleged violation is not a

bar to Rule 11 sanctions).

Because Appellants had actual notice of Respondents' views as to the many fatal

flaws in their Petition and Respondents' intention to seek sanctions three months before

Respondents ever served and fih::d their actual sanctions motion, they cannot credibly

claim that they had insufficient notice of Respondents' intention to seek sanctions and

insufficient time to consider whether to withdraw their Petition.36 This Court considered

this very scenario in Olson v. Babler, No. A05-395, 2006 WL 851798 (Minn. Ct. App.

Apr. 4, 2006),R. App. 27; in which it upheld an award ,of sanctions reasoning that the

respondent had received' sufficient advance oral notice that the appellant would be

seeking sanctions 23 days before the sanctions motion hearing, notwithstanding the

appellant's failure to provide the requisite 2l-day safe harbor before the filing of its

section 549.211 motion.37 Id. at 6. In this case, Appellants received 28 days prior notice

36 Appellants also cannot claim that the premature filing of Respondent's motion gave
them insufficient time to withdraw their Petition since they have never once argued, or
even suggested, that they would have withdrawn their Petition had Respondent not filed
their sanctions motion on November 15.
37 This decision is even stronger support for Respondent's position in this case in that
this Court in Olson actually affirmed a sanctions award despite noncompliance with the
2l-day safe harbor requirement. Here, the Court is merely being asked to affirm the

,denial of a' counter-motion for sanctions after the district court denied Respondent's
motion.
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of Respondents' intention to seek sanctions when it was served with Respondents'

motion. Moreover, as noted above, it actually received three months advance notice of

R d ' . . 38espon entsmtentlOns.

..Appellants .. ~lso have no valid argument that Respondents should be sanctioned

because Appellants believe. their Petition.·was not frivolous. In fact,· Appellants'

arguments as to this issue are silly. Appellants basically argue that their Petition cannot

be frivolous because they modeled it after another petition for quo warranto they copied

from another case. The Jact that they copied the form ofa pleading ,from another case

scarcely means that Appellants have a good faith basis in law and fact to bring their

, '

Petition in this case.

Appellants also inappropriately suggest that the Minnesota Supreme Court's

,September 9, 2005 Order precludes any argument that their Petition is frivolous. It is

completely disingenuous for Appellants. to argue that that Order, which did not in any

respect decide or· even consider the procedural flaws, with, or the' merits of, Appellants'

Petition somehow precluded Respondents and the district court from determining that

their Petition is frivolous. As Appellants well know,. the only issue the Supreme Court

considered and decided was the issue of whether the Petition was filed'in the appropriate

foruril. The Supreme Court simply decided that the Petition should be filed in district

court and that there existed no exigency which should cause the Court to, assume original

jurisdiction over the Petition. In fact, the Supreme Court never even requested that
, .

38 Notably, Appellants have not cited a single case from Minnesota or elsewhere in
which a court sanctioned a party for simply prematurely filing a motion for sanctions.
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Respondents reply to the Petition before dismissing it. As such, the .Court was never

even infonned of the bases for Respondents' opposition to the Petition.

Appellants also erroneously argue that the present controversy "required" a

petition for quo warranto. Appellants' decision to simply "copy" the fonn of a petition

from another different lawsuit, however, does not make their chosen form of action in

this case procedurally· proper. In fact, as discussed above, and as the district court

correctly agreed, such a petition is improper in a case like this which only challenges past

conduct of a state official. Appellants could have brought their claims in a procedurally

proper proceeding which they elected not to pursue. The means by which Appellants

could have properly and timely pursued their claims was by intervening or otherWise

participating in the district court's Temporary Funding case. Instead, they deliberately

avoided this litigation and elected to bring the instant impermissible belated and collateral

attack on the district court's rulings in that case.

Finally, Appellants mistakenly argue that the procedural "issues" of ripeness,

mootness, laches, etc. are not frivolous. The question here, however, is not whether these

issues are frivolous. Rather, the relevant question is whether Appellants' positions and

arguments as to these issues are frivolous. While the .district court ultimately appears to

have concluded that Appellants' Petition was not frivolous, and Respondents is not

appealing this determination, the district court nevertheless ruled in Respondents' favor

as to almost every single argument it advanced in this case. The district court's mere

denial of Respondents' sanctionS motion does not.mean that Respondents did not· have

.reasonable grounds to bring its motion. Suffice it to say, the district court did not abuse
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its discretion in denying Appellants' motion for sanctions especially after it already

denied Respondents" motion..

CONCLUSION

For the above-stated reasons, Respondents respectfully request that this Court
~ ... " .

affmri the March 3, 2006 decision of the district court in its entirety.
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